10
1
12
13
14
15
16
17
18
19
20
21
22

23

BEFORE THE HEARING EXAMINER

CITY OF SEATTLE
In the Matter of the Appeal of )
)
) Hearing Examiner File:
FRIENDS OF MAGNUSON PARK, ) W-03-006
)
Appellants, } PARK’S RESPONSE TO DR.
} STENBERG’S REPORT
Vs, )
)
CITY OF SEATTLE DEPARTMENT OF }
PARKS AND RECREATION }
)
Respondents. )
)
)
)

1. INTROI)UCTION
This brief constitutes a response to the report, Review of Sand Point Magnuson Park Final
Supplemental Environmental Impact Statement, submitted by Dr. Stenberg on behalf of Friends of
Magnuson Park (“Appellant”) and dated August 3, 2003. Written closing statements from the
Department of Parks and Recreation (“Parks”) will follow by August 18, 2003.

2. CONTENTS OF RESPONSE
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A detailed response to elements of Dr. Stenberg’s critique dealing with wildlife biology has been
prepared by Sheldon and Associates and is appended to this response. Additionally, Parks notes the

following in relation to Dr. Stenberg’s review:

Cumulative Impacts, Stenberg p. 7. The paragraph in the Stenberg report on cumulative

I impacts misinterprets the final supplemental environmental impacts statement (“FSEIS”) content on this

subject and fails to acknowledge a key component of this portion of the FSEIS. The FSEIS supplements
and incorporates the July 2002 Final EIS on the project. At the top of page 2-18, the FSEIS notes that
“the analysis of potential impacts of sports field noise on wildlife did not identify expected wildlife

Il effects that would modify the conclusions about cunmulative wildlife impacts presented in the July 2002

Final EIS.” Section 3.4.1.4 of the Final EIS addressed a wide scope of past, present and future actions,

” both on the Sand Point peninsula and over a wider area, that were considered in assessing potential -

cumulative impacts on wildlife,

" Mitigation, Stenberg p.7: The first two paragraphs under this heading include incorrect

representations of the SEPA guidance concerning mitigation. The Stenberg report claims that “SEPA

requires that mitigation for impacts follow a specific sequence” and that the FSEIS does not follow the

required sequence. The report does not cite a specific section of the SEPA rules to support this claim,

and the claim is not consistent with the actual content of the SEPA rules. WAC 197-11-440 (6)
addresses discugsion of mitigation measures in EIS contents; this portion of the rules requires that the
“ EIS clearly indicate those mitigation measures that could be implemented or might be required and

H identify the intended environmental benefits of those measures, but it includes no discussion of any

required sequence of mitigation types. WAC 197-11-660 addresses agency substantive authority with

respect to mitigation; this section of the rules discusses the authority on which required mitigation
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measures must be based, relation of mitigation to specific impacts, responstbility for implementation and
similar topics, but again it includes no discussion of a required sequence of mitigation measures. WAC
197-11-768, which defines mitigation as discussed in the rules, does identify six types of action
(avoiding the impact, minimizing, etc.) that comply with the meaning of mitigation. Again, however,
there is no language in this section of the rules that defines a sequence of mitigation that must be
followed, or that implies that the numbered list of action types must be applied in order.

The first paragraph in the discussion of mitigation states that the FSEIS incorrectly follows the
required sequence. Aside from the incorrect statement that there is a required sequence for mitigation,
the Stenberg report fails to explain in what way the FSEIS supposedly ignores the “requirement.”

The Stenberg report incorrectly states that compensatory mitigation is the final step in the
supposed sequence of mitigation. Again, aside from the incorrect statement that there is such a required
sequence, compensation is in fact the fifth of the six possible types of mitigation actions identified iﬁ
WAC 197-11-768. Finally, in the second paragraph on mitigation the Stenberg report also incorrectly
states that monitoring is not mitigation. In fact, the sixth and final type of mitigation action identified in
WAC 197-11-768 is “monitoring the impact and taking appropriate corrective measures.” Contrary o
the last sentence of the subject paragraph in the Stenberg reporf, the FSEIS identification of monitoring
as a mitigation measure is consistent with the SEPA rules.

Habitat Impacts, Stenberg p. 5: Finally, Parks here reiterates its continuing objection to
inclusion of evidence related to reduction in wildlife habitat. While Parks recognizes the conceptual
difficulty of discussing impacts to wildlife without discussing impacts to habitat, porﬁons of Dr.

Stenberg’s testimony clearly exceeds the scope of review for the FSEIS. Specifically, in her February

decision the Hearing Examiner clearly states,
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